Stanford vs. Bruce Frankln:

NOTHER chapter in one of the most fascinal-
ing and comsequential First Amendment hat-
{lez in Bay Area histury unfolds this week
when the American Clvil Liberties Unlon squares off
against Susnford Universily io the Sixth District Court
of Appeal
The issue before the court is this: Should Stantord
kave had the right m 1972 to dismise H. Bruce Frank-
lin, a tenured English professor and radical activisl,
after & quasi-prhcial faculty committee ruled that
Franklin had incited sludents "to Jawless, coercive
and violent action'™?

in onc of the mwst controverslal cases Lhe regional
otganization ever has handled, the ACLU has, for
more than 13 years, been trying to estahlish thal
Stanford violabed Franklin's constitutional rights by
firing him for making speeches that should have e
prolected by Uhe First Amendment

Altliough it is a private nstitution. Stanford stipu-
Jated years ago thal its tenure agreement with Frank-
lin afforded him no less constitutional proteclion than
be would have enjoyed at @ public school

Suill the university, represented by MoCutchen,
Doyle, Bruwn & Eocrsen, has fought doggedly lo show
{hat Franklin overstepped the First Amendment and
fo preserve its right to determioc the bounds of
political speech and action it will permil of Its {eculty
memhbers

To me, the case is of special intereat:

I've knowen Franklin for about 15 years, finding bim
vericusly brillisnt and comfounding, eloquent apd stri-
dent, bul always sincere and challcning. 1 was active
in e anti-war movement at Staoford and particd-
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pated in most of the events thal syrround the charge
against Franklin. And 1 have sinct, 28 & journalis,
developed a professional commitment (© broad appll
eation of the First Amnendment.

Franklin's case, howeser, should not be of concen
wily (o thase with some tsngible copnection o It Fo
i it essence, it poses a fundamental question: Hos
free are we Lo speak and act against injustice?

As ACLE attorooy Margaret Crosby puts it “Wit
_politieal sctiviem returning to e vampuses aroun
such i==es as divestmeot L Sowth Africa and U7
inwolvement In Central Ameries, (his caso Is an ew
more important lesi of the constitutional rights
dissenters in-our uniyersities”™

Its & complicated legal batfle laden with ironie
not the lesst of which is the faet that Donald Kenned
oo of Franklin's original facully judges who vou
nel Lo fire him, since has become president of L
mmrversily

It began in March 1971, when former universi
residenl Richard W, Lyman (pow president of ¢

kefeller Foundation) flled four charges agabt
Franklin — a specialist in Herman Melville a
science flotion — who had boen perhaps te m
outspoken, Influentizl and mulitant leader of
tovement against Stanford’s imvolvement in the Y/
nam War.

As provided by Stanfurd regulations, Franklin v
Judged by an Advisory Board — an elected body

“moven faculty members charged will peview of @
fessorial appointments and promotions - which K
gpen besrings for 33 davs, listening to 180 hours
testimnny from 111 withesses,

in the end; the Advisory Bosrd threw out the chu
that Franklln had, on January 13, 1871, participatad
the verbal disrupllon of 8 Hoover Institutioo progrs
that was to have included s speoch by Henry Cat
Lodge, former ambassador to South Viclnam.

The bourd voted 7-0 to sustain the charge that
Febroary 10, 1971, three days afler the U5 -back
invasion of Laos, Fraoklin incited students at a Wh
Plaz rally o shut down e umiversily cornpul
center, which, il had bheen discoverad, kad boen w4
ning “GAMUT H" — an SRI Intermational progri

thut slmulated the logistes of deployment of he
copters and ships for an amphibions assull on No
Vietnam.

Board members alsn voted 5-2 tha! Fraoklin t
inciled stedents and others fo disregard and diset
an order o disperse, after the sheriff's deparome
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And the facully members voled 52 that later be
same evening at an Old Union courtyard rally, Frank-
lin urged and incited students 1o disrupd university
activitics and participate in actlons that led o Injury
o individuals and property.

Five members of the board voted that Franklin
should be dismissed from Lhe unlversity

“While it i& (he consensus within Uhe umiversity Uil
It should have room for the widest possible range of
perceptions and expression,” they wrote, “the univer-
sity says in fact to its members: You may preach and
glso practice — bul only op to & certain point.’

“The real issue in these hearinge |3 Professor
Fraoklin's behavior on the offenses charged, not his
political views , . . it is that behavior, not his political
views and their expression, which we judge unsccept-
alle.”

But, the majority explained, the offending conduet
stermmed from “a perception of reality which Profes-
gor Frankdin and hig {ollowers profess 1o share which
differs drastically from (he consensus of the oni-
versity.”

“WWe are dublous whether rchabilitation is a useful
concept in this case,” the majorily wrote “Professor
Fraoklin's anmounced convietions sbout Lhe goill of
the universily aplpea.r douvply held, snd his opposition
to the institution [n its present form seems implacable
... Barring a dramatic change in perception, be is
enlikely {0 change his conduct, thus ‘rehabllitation’ is
Tikely to fail, whataver the sanction.”

Kennedy, chalrman of the Advisory Board, and
Hobert McAfee Brown, dissented, arguiog (or suspen-
sivn and agaimst dismissl

“The wniversity thrives on diversity and challenge.”
they wrote. “When we lose a promipest symbol of

these qualitiss, we loee not only the substance of the
challenge, but alss the extermal perception that we
tan take 11 I stride |

“Decanse we live in 8 society in which there arpe
inereasing public pressures to curb dissident spesch
and action. the university has a special respansibilicy
bo insulate itz procedures from such Infleesnce

“We see substantisl costs in Professor FrankBn's
loss o the [ngttution; they are measured externally in
the form of corrosive effects on academie freadom,
and imternally in terms of lost challenge and sublle
inhibluon of dissent.”

Lyman, of course, accepled the majority opinlon,
and Franklin became the firsl and only leoured pro-
fessor ever to be trased out of Stanford

‘ragklin wroed (o the ACLU [or as=istance, and
that, sceording o Crosby, ouched off a greal debate,
with Harvard Law Professor Alsn Dorshowils flving
In w0 argue that the organization should Gike the case,
and Blunfoed Law Professor Gerald Gunther argaing
2t

After readimg the text of Franklin's offending
specches, however, the ACLU board voted to take the
CHbe,

Since then, in & tangled legal thickel Superor
Court Judge John Flaherty has roled thet Fraokiin's
Old Union speech was consilintionally protecied, but
thal the White Plars speech and Lhe compuler cenler
confrontation were oot The case was senl back Lo
Stanford and a new advisory board, acting just before
Keanedy became president, again voted to dismiss
Franklin based ooly on the two surviving charges,

Mow, Franklin aod the ACLU arv asking the Court
of Appeal to reverse Flaherty's rulings oo the Whits
Plam specch and e computer oenter incident. (TI
Franklin were found to bave been unconstitutionally
fired, Stanford could be ordered to rehire him or pay
him lost wages.) -

The White Plaza speech was a long discussion by
Franklin of the relationship between the undversity,
tbe Vietnam War and r-ig.-rﬂr;irm of poor and working
proplo in this country partieular, Franklin talked
shout how striking at & universily, shotling down
some of fte activities, was, io the scale of gennine
“ruggles, only a minor event.

Then referring W a declslon made at an open
meeting the night before and a targel w which
nomermE other speakers bad addressed themscives,
Franklin sald;

"See, now whal we're asking s for people to make
that little tiny gesture to show that we're willing 10
incorvenience ourselves a little hit snd to begin to
shul down the most obvlous machinery of war, such
as, and [ think it is a good targel. Lhal computation

The unlversity already had locked the compater
cealer's doors when demongtrafors mrived fhere s
fow” miindies Tiler, Bul ey broke in, cansed the
computer to be shul down and did about 5609 damage
Sheriff's deputies were called to ¢lear the building o
couple of hours later. The buildicg was emptied
pescelully, and deputies formed a ring sround it

hod cdesn 4n Arder tn cleasr (he sres aroond the

i

‘Because we live in a society in
which there are increasing public
pressures to curb dissident speech
and action, the university has a

, special responsibility to insulate its

procedures from such influence.’
— Donadd Kennedy
and Robert McAfee Brown

Then, however, when autherities ordered the mill
ing crowd Ln the nesrby area fo disperse, Franklin
boudly protested. Other demonsiralors circled around
him, reslsting the order to disperse. The police
charged e crowd, causing a few minoe injuries and
a handful of arrests. No one was prosecubed. And po
university charges ever were broughl againsl aoyoae
involved — except, of course, for Franklin

The White Flaza spesch, argues ACLUS Croshy,
“was an example of political analysts and political
advocacy which the Constitution is designed to pro-
tect " Franklin, she says, was esplaining and endors-
ing an action Lkai already had been decided on — Dot
W a mob holdiog & rope, bat to intelligent siudenls
and others who were deeply commitied to ending
Stanford's [bvolvement in e Vietnam War

And his confrontation with (he deputies, she says,
also was entirely logal. Citinens have 3 right — some
would say a duty — to vigorously prolest what they
believe to be an improper police order

David Heilbron, 1he oniversity's aliorney, argucs
that ¥ranklin's speech and hehavior al (he computer
center werv incldents of inviling students Lo break the
law. “A universily cannot survive a2 a cooler of
unrcgimented thooght If It permils force rather than
persuasion” 35 & means Lo acoomplish goals, he says

Tt is up to the Court of Appesl, now, to determing
whether the First Amendment protects Franklin. [ul
that decl=ion does nol exist in a vacuum

In one portion of their findings, Stanford’s Advisory
Board revealed the essence of the wniversity's position
on this case:

“The hoard cannol accept the view 1bad the mnter-
ription of university functions — et alope their
disruption — is a part of the appropriate funclion of &
facully member al Slanford.”

How acdquated aod narrow thal nolion ssems a
dozen yoars later. Faculty members all across the
eountry have jolned in prolests, sirikes, si-ins and
shiul-4own= in recenl years over the lssue of aparthed
in South Africa.

In hindsight, the disscot by Kennedy and Brown
seems presticnl

Anl what sbout thal intransigeni professor who
could not be rehabiliteted? He's since become a teo-
yred and honored professor of English al Rutgers
Unlversity and bas published six books, incleding his
latisl “Vietnam and America: & Documentary His-
tory,” which includes, as Franklin puls i, "&n
extended development of the argurnent presenled In
the White Plaza speech.”

1 doghl Franklin ever would seek to tesch sgam at
Stanford. But it's the university, not Franklio, that s
poorer for his abssnce

Phitip J. Trounstine i3 0 Mereury News-aditorial
wirider




