. brutahze in pnsons, _execute the poor and the': o
o weak. PDue process can wait-—we want safety‘ i
.. Ncked power. becomes sovereign. Only force '_

can r1se to meet t.'The- end 18, wolence
Vast Um'est

S Safety can’ come only from: semce to_
others, ‘because antil the basic’ human needs - .
. of all are fyifilled, there. will be__a vast: unrest. =

" at wotk that cannot be. stilled by’ force or by fu

s fadmomt:lon to respect’ the law..

: " There are. “degrees . of repressmn Each. N
E ‘demeans the d1gn1ty of the individual nits -
- different way. Intumdahon of 'speech- or
.- conduct by: force or threat of foree - ‘e8sence
" says the state is supreme, the individual has- -
S.onoe nghts hemust do as he is told. Stealthand .

. -tnckery as methods’ of represswn mean that. -

‘. - the state has 1o réspect. for the individual. It = o

Cowill -deceive, lie, -invade” privacys steal -
; documents, do whatever it thinks necessary to .

. catch ‘people. in ctime.. By wzretappmg, the

govemment says toits. citizenis; Do not: trust
: “for we do mot trust you. We. will hide; ;
overhead wait secretly for ‘months foryouto' o
. do wrong. If. you.do anything to dlsplease us,.;”---

- we may choose to watch your every move. o,
Demal “of ‘bail . and - preventaﬁve'

'detentlon are’ essennally prem:sed ‘on the

7 pelief that ‘the individual -must yield ms N

~ pe tried Tater.. Society will not presuime him: P
'- ___mnooent No - respecters .of ‘human. dignity, -
- these measures: imply that judges can tell who' " '
.- . the bad people—the dangerous. ones—arg and.

‘can say that they: sh should be denied freedom: -
and pumshed guilty until proven mnooent g LY

: ludmal Impotence : .

s e - The desire to compel confessmns and to Sow B o
T repeai the Fifth Amendment admits - the
o unpotence of the system of criminal jusuce toov
-« find truth and.do justice. Instead; it seeks to-
. crush (the. individual, to- make: tiim bend his
 knee. 1o its, sovereignty; to coerce. from: his .
_ - own. meuth words thaLmll ‘convict him, 1o
% o _"_questlen hjm—xf he s poorx ignorant, and
afrald—un'al e - cracks: Frustrated and ;7

' 'fnghtened dnits impulse, it - ignores: “the

3  unreliability * of - the emotional or pSYChOth 2 A
= s response, seeking only conviction S B S
: ‘Finally, repression attacks hfe 1tse1f We B

-~ ‘pecome: 50 terrified we se¢: safety in death.

o imposed by courts and- ‘carried out in prisons. | W
, :__'thn adl history says violence begets violence, o
. “:when reverence. for life is. essential if lifeis to . .
L be dear; the. tate kllis——encouragmg some to i

_do the same.

o “Fhere lsoo conﬂlct between h'berty and : .
. _safety We will have both of neither. ... We ° . "
can en]arge both hberty and safety if we tum o

o 'frox'ri'_.i"r_epressweness, ]
CTiE 2 Vs Constructwely. i S
' law can make 1s-'.._ "

- hope - to""_ :'

 citizens, . 'w"
- smmoral mles

: ( The. foIIowmg is. excerpfed ff'ﬂm the ; R
P New Yorker magazme of September 9720 . Lk

- & The ed}tor of Nhan Dan, ‘the ‘leac B
- 'Noﬂh Vletnamese newspaper, _ha_d told __m L
- earlier ‘that {his’ %
o unportant war i hlstory, but that
“most” suffenng W e
L audience. that 1 ‘didn” t agree that'it wast’t the - L e
" most important war . because if it taught us. -
 that we couldn’t live by war, that we cotitdn’t * . et
-+ solve our problems any more by Yiolence on xR
~ this- scale, ‘then it had to be the most- L
. lmportant war in history. .

war - Was " xqot-

arin history: . tol

_ [The Admmlstratlon s attack on. melwas
an attempt to direct the people s atfention

” from the bombing to my character and RO et
‘smother. questions. “about - our:. acts - undef .
- charges that T was a-dupe or WOrse: They were [
- wortied about the effects of my trip of the "
" pombing oampa1gn—-they ‘don’t want anybody o '
© .to think or- talk about. it—so they tried to~ -
- destroy ‘what 1 mlght come back and say -

-~ pefore I could say it. But if Nixon’ wants 10"

. agam

means and. to talk’ about what 1 saw openly, AR
“T'm’ ready We have 1o end this killing andwe. -
have to understand ‘what we have done: The .~

only way 1o ‘do that is to see what we have
a1d to'see that we 11 do’ 1t e &

done. If we T afr

“and - morally, his bombing

act 1mmorally The i '_ sl
a people who would be fresof L
Ways act falri'y, Wlth mtegﬂty.--‘_-';; S s




{in Political Science) at the Berkeley Campus
of the University of California in 1960 and his
law degree from Boalt Hall at the Berkeley

" Paul N Hd&dnik-,; 33, -'recei-?écf his AB. |

Campus in 1963 While_in_law school_he

~ served on the California Law Review and was

elected to the Order of the Coif, the national
legal scholarship fraternity. S

" Halvonik first practiced “law i'n_Cahﬁ_éI', o

_'Califomia,_'.' where he also managed the
successful 1964 re-election campaign of then

Senator Fred Farr of Monterey County. After
that election,  he joined the ‘Californig

Department of Justice, serving first as Deputy
-State Atiorney General in eriminal law and

later ds a civil rights division attorney. In -
' November of 1966 he left the State Justice
~ Department  to “become Assistant - Staff -
Counsel _and "Legislative Representative of -

. American Civil Liberties Union of Northern .
California. In_1968. he was elevated to the -

' positionof A CLUNC Legal Director.

" In 1972 Halvonik left.the ACLU staff .. .-
sco law firm of
Friedman, Sloan and Halvonik. Additionally, -
_he serves as Director- of the ACLUs ‘Grand.

‘to join the. San - Franci

2

Jury Project, General Counsel of ACLUNC . -
* and’ Chairman of _the Constitutional Law.
- Committee: -of the San Francisco Bar: -

_Association. . -

.. As an ACLU attorney, Halvonik has
. been. involved in litigation'  that has:
" 1. Invalidated the death - penalty;
- 2. Invalidated “as ‘unconstitutional the state
doyalty - oath; ‘3. Invalidated as
unconstitutional . ~ California’s one-year .
residency requirément - “for . voting,

4. -Established the. right of - citizens and

students to distribute anti-war literature on o
- high: - school  campuses, 5. Invalidated

California’s abortion laws; 6. Established the

right of all persons o service. in California - g
business establishments_- free from any
arbitrary  discrimination; 7. Invalidated as

uncoristitutiotial - the orders of a racially

- -discriminatory ' draft board; 8. Guaranteed -
- the right of prison inmates t0 receive'and read” "

literature and publish their manuscripts.

O favonike is married, has two children,
- and resides in Berkeley. California. - =

" (The following is excerpted from @

~ memo which Paul Halyonik wrote o the - . ..
Board of Directors of the American “Civil. b
: ijertieS'Union'ab'out-;‘ke-Franinﬂ case before .
. the ACLU decided to accept the case.}. -



' -J_ay'Mi]ler"has_ asked me to prépare a. .
‘memorandum on the distinction between

-advocacy and incitement. . Since ‘we have
already been served ari excellent debate on

‘the topic by Professors [Alan} Dershowitz -

and  [Gerald] Gunther, it may be a bit

presumptuous of me fo add another course.
And vet it may be helpful for someone to join

* the " discourse’ who is. not a partisan. 1
_ designate myself non-partisan because I have
not yet made a decision on the wisdom of

becoming ' directly involved in the Franklin
‘matter. There are a number. of considerations

aside from the free speech issue that must be
taken into account and it is those issucs which
leave me in a quandary. On the free speech.

. igsue, however, 1 find myself squarely aligned
~ with Alan Dershowitz and it will be the
purpose of this memorandum to explain why. -

“ " At the outset we can, I think, be -

. griteful that Dershowitz and Gunther ‘have

scotchied  the notion that the question .
preserited by the Franklin case, is whether
ACLU' will support ‘incitement to violence. .
That is an artificial question; both our -

distinguished academicians define the issue
thusly: did Franklin merely advocate or did
he incite? If the latter, Franklin’s words were
" pot constitutionally protected. = - - '
‘. QGunther seems further implicitly- to

concede , that if Dershowitz’s definition of

incitement is adopted, Franklin’s words were
protected by the First, Amendment. I agree.
'~ The starting point, then, must be the

Desshowitz. formulation. As 1 perceive that'
formuylation it can be summarized as follows: -

Reflective Consideration
~ Words -~ uttered ‘are” ‘advocacy = mnot
incitement, as long as they communicate ideas
for reflective consideration. That is to say,
- ideas . are advocacy When offered under
circumstances ‘which give - the audience an

~ . opportunity to consider their merit, assess -

competing thoughts, and then accept or reject
the idea as a basis for action. When that

‘opportunity for reflection is present and the-

lawful- act nevertheless occurs the state’s
remedy is to punish the actors, not the

Thomas v. Collins:

~“. .. [Thhe protection they [the
framers of the Bill of Rights] sought

- was not solely for persons in intellectual
pursuits, It extends to more than

~ abstract

" to.,.action. The First Amendment is 2
charter for ‘government, not for an

. institution of learning. ‘Free trade in

‘ideas’ means free trade  in- the .

]

speaker. Justice Black made that point with -
-~ his special blend of economy and elepance in -

discussion, . unrelated

opportunity to Iperé‘u-ade “action, ot .
merely to describe facts. . ... Indeed, the . -

whole history of the problem shows it is

to the end of preventing action that '

repression is. primarily directed and to
preserving the tight to urge it that the
protections are given.” 323 US. 516,

537 (1945) (Justice Black was speaking

" for the majority.) - \_
Advocacy-Incttement Distinction .

.. The -advocacy-incitement . distinction
. advanced by Justice Brandeis is, to my mind,
the most satisfying. of all attempts. It is

worthwhile to quote Brandeis at some length:

“Those who won our independence

- by revolution were not cowatds. They

-~ -did not fear pol‘it_ical-change;_’l’hey did
. 'not exalt order at the cost of liberty: To
- courageous,  self-reliant men, with

“confidence in the power of free and

fearless reasoning applied through' the .
processes of popular government, no. '

danger flowing from’ speech can be

deemed  clear and . present,. unless the

incidence of the evil apprehended is 50

imrminent that it may befall before -

there is opportunity, for full discussion.
If there be time to expose through
discussion the falsehood and fallacies,

to avert the.evil by the processes of

*education, the Temedy to be applied is

more speech, not enforced silence. Only

© .ap emergency - can justify - repression.

Such must be the rule if authority isto
_ be reconciled with freedom. Such, in -

my opinion, is the command. of the

- Conmstitution. It is,- therefore, always

- open to Americans to challenge -2 law
abridging free speech and assembly by
" showing that there was no emergency
justifying it.” ' ;
 Whitney v. California, 274 U.S. 357,
'377-378 (1927} {concurring opinion of
' Brandeis, J. joined by Holmes, J.)
But we need not go all the way ‘with

Brandeis on the facts of the Franklin case. :
. There was, in each instance, an opportunity -

for “comsidered reflection  and.  the
responsibility for the unlawful acts must,
accordingly, - pass from thé: speaker . who,

* communicated but did not act on the idea, to

those who did act on the idea. To adopt the
Gunther. theory is- to say that speech is not
protected when there is any likelihood “of

action which is but another way of saying
“that only impotent -speech receives the

protection of the First Amendment. donot

believe that “those. who  won - our

. independence” by revolution” had that in

mind.

;-
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" in 1937. During ~his studies,
-specialized . in American History, Awmerican. .

_ .Frc.mk';Do'nne.r was bbfr,n. _Feb_-?aafy. 25,
1911, He received both his B.A. and his MA.
" from the University of Wisconsin in1934. He.

received his LL.B. from Columbia Law School
Donner

and. English - Legal History, Constitutional

Law, and Labor. . R w ouw b
Deénner is a member of the U.S. Supreme

Court Bar as well as the New York Barand.
© . the bars of various Federal District C_Ot;rts'ang ¥

Courts of Appeals: .~ 00
e After. getting - his law - degree, Donner

 becgme a research fellow in. Legal History at .

Columbia until- 1 940 when he became an

" attorney on the staff-of the National Labor

~ as a single prgctitioner mainly in the areas of,
_lgbor law and civil liberties, and has served ds

Relations: Board (NLRB). *From 1945 -to

- 1946, he worked as Assistant General Counsel "
" to the Congress of Industrial -Organizations
nited -Steelworkers 0 f -

America.

W Donﬁer,sﬁem. a feﬁt'*_ years ih'pr‘iﬁate' law. S
practice’ and then in. 1950 he. became -a -
partner in the “law ﬁ.t_'m'Donn'er,j Kinoy and .

Perlin, and later in_the firm Donner and Piel..
During most_of the '60s, Donner. worked

General Counsel’ to the United Electrical,

' Radio and Machine Workers of America. ; -~

" Donner has published. one-book, The
I_J:_a__—_ﬁ_‘_q_:e__’r\i_gap_s______(Baﬁgntin_e,' 1961), and has -

- statutes,

. written another book on political surveillance
- which will be published_-by_HoIt, Rinehartand -
‘Winston this year,. In addition, he has written
numerous articles on: civil libertiés including:
many for The Nation magazine. . oo

has been involved in ;Ii‘tigan_‘dri

- 'Donner

" _dea_h’?ig- mainly ~with labor regulation. and
freedom- of expression. He has briefed andfor

argued. seven cases ‘before. the: U.S.: Supreme

- Court. =~ R ¢ a w T
. At the present time, Donner is director:
" of - the . American Civil Liberties - Union
. research project on political surveillance at

_the Yale Law School,-in addition 10 writing

. and handling cases. T w '

B - T?ie"--foﬂow;'ng is éxcerpréd'from-Fmﬁk'_
Donner’s article “The Theory and Practice of

American ~ Political - Intelligence” - which

appeared in The New York Review of Books.
in 1971.) AR SR R

by a succession of different forms of restraint

" of political expression: ‘criinal anarchy <
sedition - = laws, jdepqt_tation_s',-.

Congressional antisubversive _probes, loyalty

oaths, eriforc_ed.regis’tratio'n. These and related

‘measures still survive . But in recent years new,

political and social movements on fhe left

. have émerged. The most important of these.is '
© the systemof political intelligence which is

The tw_entieth century hé's"béén-marked' _

‘more for.mi@ablé,j ways of respo_n'd_ing\ t0



rapidly co_aiesbing into a_'_riati'oﬁ'_al network.
" Despite - the efforts of intelligence’
officials to keep intelligence. operations secret,

~ reliable information about our intelligence '
system I8 steadily accumulating. We now have -

' a cléarer picture. of the methods and targets of
.. political surveillance. As a'_result, we can no
longer seriously doubt that the main purpose

of such activity is political conirol of dissent”
or that the frequently advanced justifications -
~ of law enforcement Of national security are

" often rio more than a “cover.” . - -

Black communities swarm with urban
.intelligence . agenis and . informers, . as do
univessity and peace groups; invitations to
young people to- defect or to sell information

at_high prices are becoming routine. Young

college graduates—black and  white—-are

offered “career opportunities” in urban-
intelligence; COUSSes in - intelligence z_md-
surveillance are being _taught 1o’ municipal . -

police units and campus security police....”
- FBI’s Central Role

The FBI plays a centrdl role in.
~ coordinating the - intelligence  system; it
* . exchanges information with other agencies,

' - performs investigative ‘woik . for intelligence

" groups with. limited . jurisdiction, and trains

- intelligence ~agents for service - in . other
agencies. [Its intelligence ‘techniques. and

. political standards serve as a model for local

operations. It . ~compiles albums . of
photographs and files of activists which are
transmitted: to - agencies throughout the
United Statés.... - AN

' Protest- ac ivities have inevitably served
to draw the police into politics and to expand
their - intelligence - functions. Especially

omirous is the widening use of photographic

surveillance by intelligence units.. Police in
communities throughout  the " country-
systematically ‘photograph -demonstrations,

parades, - confrontations, vigils, - rallies,

_activities.... .3 _ 5w
Still, personal surveillance is necessary in

those -areas 'where -technology cannot-sat
present anyway—teplace human beings. Thus

infiltration of dissident groups by informers’

remains a common procedure. Ironically, the

Warren Court’s limitations on wirgtapping and

 bugging have themsclves led to .2 heavier

reliance on informers as a substitute...

_ " "The informer is not only a reporter or an
© observer, but also an actor of participant, and.

he frequently - transforms what might

otherwise  be idle talk or_prophecy into -

©action... . . - 4
| ® Nationwide System

* ‘Bxperience ' with ‘other official record .

systems suggests that it is only a matter of

- seeurity

time before the intelligence mow being .
- collected by ‘thousands .of federal and-local .
_ agencies will be codified and made accessible

on a broad scale. Indeed, we are not far away -~

“from a computerized nationwide: system_of

transmittal and storage. -

*While the recent bombings and the hunt
~ for - fugitives have supplied ‘justification” for

some surveillance practices, the emerging

~system as 2 ‘whole is omiented ‘toward ‘the

future ' and is: justified ‘as preventive: the. -

overthrow is said to require the present frenzy
of surveillance. In cases  wherg such an.

argument makes NO SENse, surveillance is -
. justified on grounds that it is. necessary to

of . the nation against future; -

prevent ‘local violence and disorder in the . '

- future. . o RSy :

. Political intelligence_ indiscriminately.
sweeps into its et the mild dissenters along -
with. those drawn to violence; .whje_n\-the :

national security is at stake, so the argument

runs, it is folly to take risks. .. ..

While intelligence is devclopi;lg ‘new
clandestine activities, it™ i .also becoming

. highly visible. American political activity s
- plagued by an intelligence “presence’” which. .

demoralizes, intimidates, and frightens many

of its targets—and is intended to do so.

Inteltigence not only continually expands the

* boundaries of subversion in its operations, but
stream  of

inevitably generates -~ 2 -
:fear-mongering propag nda in its evaluation
of intelligence data. A troubled period such as

~ the present intensifies this process: . the -
pumber. of surveillance subjects increases- -

greatly as the intelligence agencies circulate .
propaganda dramatizing their life-and-death

struggle with subversion....

Americans will now have to answer the

- question whether the tisks that we face—and

some ‘of them are real enough—outweigh the

danger of 4 national secret police. One -can
*hardly guestion the right of the govemm'ent

to inform itself of potential crimes and acts of
violence, The resort to bombing as 2 political
‘tactic obviously creates a justification for

' intelligence to forestall such practices. But the
. evolving intelligence system: I have been
- describing clearly exceeds these limited ends.

‘Before it is too late we must take a cold look "

at our entire political intelligence system: not

to determine whether one aspect or.another is -

repressive . . . but to decide whether internal -

political ~intelligence  as ‘an’ institution,
“divorced from law enforcement, is consistent

~ with the way we have agreed to govern
 ourselves and to live politically. . ' '
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